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MSA/ORDER

PER DUVVURU RL REDDY, JUDICIAL MEMBER:

This appeal filed by the assessee is directed against the order of the
Id. Commissioner of Income Tax (Appeals) 4, Chennai, dated 31.01.2019
relevant to the assessment year 2004-05. Besides raising various grounds,
the assessee mainly challenged the exparte order passed by the Id.
CIT(A) without affording sufficient opportunity of being heard and without

addressing the grounds of appeal on merits.

2. Brief facts of the case are that the assessee has filed its return of

income 29.10.2004 for the assessment year 2004-05 admitting total



2 LTA. No. 1276/Chny/19

income of %.51,46,06,480/-. Subsequently, in pursuance to the order
under section 263 of the Income Tax Act, 1961 [‘Act” in short], an order
under section 143(3) r.w.s. 263 of the Act was passed by recomputing the
assessee’s book profits under section 115JB of the Act. Since the
assessee has made huge payments towards international bandwidth
charges to M/s. Singapore Telecommunications Ltd., Singapore during
the relevant previous year without deduction of tax at source warranting
disallowance, the Assessing Officer reopened the assessment under
section 147 of the Act by issuing notice under section 148 of the Act. By
relying on various decisions, it was the contention of the assessee that
the payment for internet bandwidth would not constitute “Fees for
Technical Services” so as to warrant deduction of tax at source on these
payments. However, after considering the submissions of the assessee
as well as case law, the Assessing Officer disallowed the above
expenditure and brought to tax. On appeal, after considering the written
submissions of the assessee that the Hon’ble Madras High Court issued
moratorium on all IT proceedings till the disposal of the Corporate
Insolvency Resolution Proceedings [CIRP], the Id. CIT(A) dismissed the

appeal.
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3. On being aggrieved, the assessee is in appeal before the Tribunal.
By referring to the specific ground raised in the grounds of appeal at
ground No. 1.4, the Id. Counsel for the assessee has submitted that the
Id. CIT(A) has not provided sufficient opportunity of being heard and
without addressing the grounds of appeal on merits, which is against the
principles of natural justice and prayed for suitable directions by giving an
opportunity of being heard to the assessee. Per contra, the Id. DR

strongly supported the order passed by the Id. CIT(A).

6. We have heard both the sides, perused the materials available on
record and gone through the orders of authorities below. Against various
additions made in the assessment order passed under section 143(3) r.w.
section 147 of the Act for the assessment year under consideration, the
assessee preferred appeal before the Id. CIT(A). On perusal of the
appellate order, we find that despite giving various opportunities from
08.08.2011 to 30.01.2019, there was no proper response from
assessee’s side and by clubbing the appeals for other assessment years,
the Id. CIT(A) dismissed all the appeals without adjudicating the issues on
merits. Since the Id. Counsel for the assessee made a submission that
the assessee was not provided sufficient opportunity of being heard and

not addressed the grounds of appeal on merits, we remit the matter back



4 LTA. No. 1276/Chny/19

to the file of the Id. CIT(A) to adjudicate the issues on merits in
accordance with law by affording an opportunity of being heard to the

assessee.

7. In the result, the appeal filed by the assessee is allowed for
statistical purposes.

Order pronounced on the 19" February, 2021 in Chennai.
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